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1. Purpose
1.1. This procedure describes a fair and reasonable method for managing underperformance. 

1.2. It is linked to Camden’s Underperformance Policy. Users are advised to familiarise themselves with the policy first before using this procedure and other supporting documents. 

2. Informal process to manage underperformance
2.1. Many issues relating to performance can be resolved informally, without resort to the formal Underperformance Procedure unless concerns remain (see letter 1a) and FAQs.

2.2. Informal resolution of issues does not form part of the formal Underperformance Procedure. It is referred to here, given the importance such informal processes can play in resolving concerns and also for the purpose of clarifying how it relates to the formal Underperformance Procedure.

2.3. Both managers and employees are encouraged to raise any issues related to performance informally at an early stage and concerns may be resolved to the mutual benefit of the council and the employee. A performance improvement plan (PIP) can be prepared by the manager and used at the informal stage, as it is not a sanction. It is a way of monitoring and helping to improve levels of performance (see template 1 and checklist 1A)

2.4. Where appropriate, informal resolution through the PIP, training, counselling and coaching will be considered prior to taking formal action under the Underperformance Procedure. In deciding whether an attempt should be made to resolve the issue informally, account will be taken of relevant issues, such as:

· the nature of the underperformance;

· the employee’s record and length of service

· impact on service delivery and/or colleagues

2.5. As part of this process of informal resolution, managers may advise the employee that the limits of acceptable performance are below the required standard and that further underperformance will lead to formal action under this procedure. This will be confirmed in writing (see letter 1) A copy should be retained by the manager and kept in the individual’s personal file. This record and the PIP will only be relevant in the event that formal action subsequently becomes necessary. 

2.6. If, as a result of the informal process, the PIP is achieved and maintained to an acceptable standard, this should be confirmed in writing, and the manager should again retain a personal copy of this subsequent letter, as well as ensuring a copy is placed in the individual’s personal file(see letter 16).

2.7. Where informal resolution is initiated, it is important that the employee is given the opportunity to improve their performance or behaviour. However, if there are no sufficient improvements, it may be necessary to use the formal Underperformance Procedure.

3. The formal underperformance procedure
3.1. Process stages

3.1.1. This procedure has three formal stages with provision for an appeal at each stage   (see flowchart). The aim is to resolve issues at stage 1 of the procedure wherever   possible.

3.1.2. Timescales for each stage will depend on individual circumstances and some performance issues may be dealt with over a longer or shorter period than others. The point at which a manager decides to move an employee to the next stage of the procedure will vary from case to case. Factors to take into account include:
· what the performance issues are;

· whether the work area has the necessary staffing levels;

· what training is required;

· whether systems and ways of working are easy to understand;

· whether the employee has health or personal problems;
· whether improvement progress has been made.
3.1.3. As a general guide and where circumstances permit, all stages of the formal procedure can be completed in three months excluding appeals, as long as informal action has taken place beforehand (see FAQs).

3.2. Convening a stage 1 formal underperformance hearing


3.2.1. Employees will be required to attend a formal hearing in accordance with the Underperformance Procedure where: 
· the circumstances of underperformance requires formal action at an early stage; or

· there are grounds to believe that there has been a recurrence of unsatisfactory performance; and/or

· following earlier discussions of an informal nature the required performance has not improved. 

3.2.2. The manager is expected to convene (and chair) any formal underperformance hearing at stage 1. However, another manager of the same or higher level may be designated to convene (and chair) if the line manager feels compromised. It does not need to be the line manager’s manager. 
3.2.3. Where it is decided that a formal underperformance hearing will be held, the  manager will give reasonable notice in advance of the hearing (between 5 and 8 working days’ notice will be provided). 

3.2.4. The notification of the requirement to attend a hearing must be confirmed in writing to the employee (see letter 2). The written notice will include:

· the reason for the formal hearing and who will be attending;

· confirmation of the formal hearing at stage 1 of the Underperformance Procedure;

· a short but clear outline of the performance issues;

· a reminder that the employee can bring a trade union or a self-organised employee group  representative, or a work colleague to the formal hearing;

· advice that the employee may provide evidence in advance and call witnesses;

· a copy of this Underperformance Procedure.

3.2.5. The employee will be provided with a copy of the relevant written documentation to be referred to during the hearing.

3.2.6. If the employee intends to refer to any documentation, or wishes to call any witnesses as part of their response to the case, they must provide this information to the Chair of the hearing at least 2 days before the hearing.  The Chair may decide not to consider information supplied by either party outside of these timescales, and their decision on this matter is final.
3.3. Convening a stage 2 formal underperformance hearing

3.3.1. Employees will be required to attend a formal hearing in accordance with the Underperformance Procedure where: 
· the circumstances of underperformance requires formal action at stage 2 of the procedure; or

· there are grounds to believe that there has been a recurrence of unsatisfactory performance during the period of the formal written warning or other formal sanction from an earlier hearing; or

· insufficient progress is being made towards the PIP.

3.3.2. The manager is also expected to convene (and chair) any formal underperformance hearing at stage 2 to maintain continuity. However, another manager of the same or higher level may be designated to convene (and chair) if the line manager feels compromised. It does not need to be the line manager’s manager. 
3.3.3. The manager or designated chair should confirm and convene a stage 2 hearing in line with the process in paragraphs 3.2.2 to 3.2.5 above. 

3.4. Convening an employment review hearing (stage 3)

3.4.1. Employees will be required to attend an employment review hearing in accordance with the Underperformance Procedure where:
· the circumstances of underperformance requires formal action at stage 3 of the procedure; or

· there are grounds to believe that there has been a recurrence of unsatisfactory performance during the period of the Formal or Final Written Warning or other formal sanction from an earlier hearing/s; or 

· insufficient progress has been made towards the updated PIP.

3.4.2. As this hearing could result in dismissal, the designated chair must be a head of service or a chief officer.

3.4.3. The designated chair should confirm and convene an employment review hearing in line with the process in paragraphs 3.2.2 to 3.2.5 above. On this occasion, it should be made clear that the employment review hearing could result in dismissal. The manager(s) responsible for issuing previous written warnings will also be asked to attend to give their views on the matter. 

3.5. Conducting formal underperformance hearings 
3.5.1. The manager or designated chair should ensure that:
· any formal hearing is held in an open and supportive way;
· any action considered is fair and consistent, and regards equality, diversity, potential discrimination concerns. Camden’s Equality Policy has useful examples to consider. See Checklist 1 and FAQs.
3.5.2. The manager or designated chair will hear details of the case. A representative from the HR Advice and Case Management Team may attend to advise the Chair, along with the manager/s who chaired any earlier hearings.
3.5.3. At the hearing, the employee should:
· be reminded of their rights under the Underperformance Procedure and how the hearing will be conducted;

· be advised that any representative or work colleague also has specific rights and responsibilities (see section 6 below).

· be told of the extent of the performance concerns;

· hear the evidence, including any details from written statements on performance concerns previously supplied, and any witnesses attending to give evidence;

· be given the opportunity to state their case to respond to the concerns raised by management and to draw attention to any circumstances relevant to their situation, before any decision is taken. This can include reference to written statements previously supplied and/or witnesses attending to give evidence;

· be allowed to ask questions of people providing evidence: 

· be able at any stage to confer with their representative or colleague from time to time or to seek a short adjournment.

3.5.4. The hearing will be adjourned to allow the manager conducting the hearing to consider the evidence. The outcome will normally be communicated verbally to the employee after the hearing has been reconvened. The employee will be advised of:

· any underperformance warning issued and/or measures to be taken together with the reasons for this;

· any conditions, plans or timescales attached to a warning;

· their right of appeal against the decision and to whom any appeal should be submitted (see sections 8 and 9 below). 

3.5.5. The employee will also be advised that the decision and relevant details will be subsequently confirmed in writing (see template). In exceptional circumstances the outcome may be communicated solely by letter. The manager or designated chair should ensure that a copy of the letter is sent to HR direct. In the letter the employee will be advised of:

· any warning;

· the details of the complaint;

· the updated Performance Improvement Plan (stages 1&2): and

· the timescales.   

3.5.6. The letter will warn that further action will be considered if there is no satisfactory improvement, or any recurrence, or any further underperformance and will advise of the right of appeal. 

3.5.7. As a guide, the decision letter should be sent to the employee within 5 working days after the hearing. The manager or designated chair will include an updated PIP if relevant following a stage 1 or 2 formal underperformance hearing.  

3.5.8 After the employment review hearing, the manager should write a case summary. A copy of the case summary should normally be provided to the employee within 10 working days of the hearing. If formal meeting notes were taken, they shall be provided as well (see FAQs).

3.5.9 The case summary is the formal record of what happened at the employment review hearing. It should give a brief summary of the case, outline the decision made and give justification for coming to the final decision (see template).

3.5.10 The employee can ask for their comments to be attached to the case summary for future reference (even if they are not appealing against the decision). Where, following a formal hearing, it is decided that formal action will be taken, one or more of the following sanctions will be applied: 
3.6. Formal sanctions
3.6.1. Formal Written Warnings
3.6.1.1. A formal written warning will be appropriate where:

· underperformance issues previously addressed informally have not been resolved; or 

· more serious underperformance issues have arisen whether or not they have been addressed informally previously. 

3.6.1.2. Where a formal written warning is issued for underperformance at stage 1 of the procedure, the duration of the warning will be for a period of 9 months.

3.6.1.3. A formal written warning will be taken into account in performance discussions and assessments, and in any recognition schemes or selection processes occurring during the period that the warning remains in force. 
3.6.1.4. In the event of any recurrence or continuation of underperformance whilst the formal written warning remains applicable, it will be taken into account in any future underperformance hearing or discussion. Further action under the Underperformance Procedure will normally result in a final written warning being issued unless the matter is serious enough to warrant dismissal.  

3.6.1.5. After the period stipulated for a formal written warning has expired; whilst the warning will not remain active in relation to any future underperformance matters, a record of what has occurred will be kept in the individual’s personal file. 

3.6.2. Final Written Warnings

3.6.2.1. A final written warning will be appropriate where:
· a further incidence of underperformance occurs during the period for which a formal written warning remains applicable; or

· underperformance of a serious nature arises but on the merits of the case, it is decided that it does not warrant dismissal.

3.6.2.2. Where a final written warning is issued for underperformance at stage 2 of the procedure the period of the warning will not exceed 18 months, except where this was in substitution for a decision to dismiss.  

3.6.2.3. A final written warning will be taken into account in performance discussions and assessments, and in any recognition schemes or selection processes occurring during the period that the warning remains in force.

3.6.2.4. Where the required improvement in performance has been demonstrated, confirmation of this will remain on file for the duration of the warning. 

3.6.2.5. In the event that any further incidence of underperformance or a failure to satisfactorily improve or sustain the required performance occurs during the period for which the final written warning remains applicable, it will be taken into account at any further underperformance hearing or discussion. Further action under the Underperformance Procedure will normally result in a decision to dismiss.

3.6.2.6. After the period stipulated for a final written warning has expired; whilst the warning will not remain active in relation to any future underperformance matters, a record of what has occurred will be kept. 

3.6.3. Dismissal

3.6.3.1. Dismissal will be appropriate where:
· there has been a more serious incidence of underperformance during the period for which a Formal Written Warning is applicable; or
· there has been a recurrence or continuation of performance during the period for which a final written warning is applicable;
· there is serious underperformance and/or act of negligence. 
3.6.3.2. This level of action can only be dealt with by the Chief Executive, another chief officer or a head of service. 

3.6.4. Other formal action 

3.6.4.1. Other formal action may result from a formal hearing, in place of or in addition to issuing a warning. Other formal action includes:
· reduction in grade; 

· compulsory transfer;

· reduction in salary.

3.6.4.2. In exceptional circumstances, at the final stage of the procedure, a redeployment search to be undertaken for a suitable alternative post as alternative action to address issues of underperformance. The length of the redeployment search will be set for a period of 4 weeks (up to a maximum of 12 weeks where reasonable adjustments are required). The period is to be set by the manager before the redeployment search starts. The employee will be advised that where a redeployment search is unsuccessful this may lead to dismissal.
 

3.6.4.3. Reductions in grade, compulsory transfer or redeployment can only be determined by a head of service, a chief officer or the Chief Executive in consultation with HR Direct.

3.6.5. Alternative or supplementary action or support at any stage of the procedure

3.6.5.1. At any stage in this procedure, alternative action or support to address issues of underperformance can be decided on, for example:
· 
withholding an increment;

· 
other financial penalty (particularly where there is a financial loss to the 
Council);

· 
additional training;

· 
counselling. 

4. Serious underperformance and acts of negligence

4.1. In exceptional circumstances underperformance may occur suddenly and may be of a serious nature. For example, the performance levels may be seriously detrimental to service delivery, or could potentially seriously endanger the health and safety or well-being of staff and the public. Alternatively, serious professional misjudgment could potentially seriously damage the Council’s property or reputation. 

4.2. If the case is deemed to amount to gross lack of competence, the case may progress immediately to a formal employment review hearing at stage 3 of the procedure, where dismissal may be merited. 

5. Overlapping issues
5.1. If unsatisfactory performance is because of the employee’s health, advice may need to be taken from the Occupational Health Advisor before a decision is made on formal underperformance action. If an employee has a medical problem and it is covered by the Disability Discrimination Act (DDA), it will be necessary to consider reasonable adjustments to their job (see FAQs). 
5.2. If conduct, absence and/or performance problems are happening at the same time, the line manager must deal with all issues. They can be discussed at the same formal hearing (see FAQs).
5.3. Sanctions can be issued under all of these procedures if necessary and any further action to address the issues should be dealt with under the appropriate policy and procedure. 
5.4. Grievance issues may also be dealt with at the same time as other procedures (see the Grievance Policy and Grievance Procedure. HR Direct can give advice in all these circumstances.

6. 
Representation and requests for postponement
6.1. The employee can be represented at formal underperformance or appeal hearings only by a trade union official or a representative from a self-organised employee group, or a work colleague. In cases relating to alleged discrimination, employees may bring a second representative from an appropriate self-organised employee group. In these circumstances the employee must confirm which representative will present their case.

6.2. The employee’s representative will be allowed to address the hearing to put and sum up the employee’s case, respond on behalf of the employee to any views expressed at the hearing and confer with the employee during the hearing. The representative does not, however, have the right to answer questions on the employee’s behalf, address the hearing if the employee does not wish it or prevent management from explaining their case. 

6.3. Where an employee is to be accompanied or represented, they should provide relevant details to the manager convening the hearing sufficiently in advance of the hearing. It is the employee’s responsibility to supply copy documentation for their representative or companion.
6.4. When a formal hearing is scheduled, both parties, including the representative, should make every effort to attend.

6.5. The employee can request for the formal underperformance or appeal hearing to be postponed by up to five working days (beginning with the day after the day on which the hearing was originally convened), and only for reasons of non-availability of a chosen representative. One postponement of a formal hearing on these grounds may be allowed. In exceptional circumstances, other reasons for postponement may be considered. However, there is no entitlement and it cannot be guaranteed. If the employee fails to attend a hearing, it may be held in his or her absence. See FAQs. 

7. Appeals against underperformance decisions
7.1. An employee, or in the case of dismissal, a former employee, has the right to appeal against a decision from a formal underperformance hearing if they meet the requirements of the accepted grounds for appeal. 

7.2. The request for an appeal must be made by completing and returning an appeal form, see template 3, within 10 working days of receipt of the decision letter and/or receipt of the case summary, giving the grounds for appealing, as below. Appeal submissions must be properly and fully substantiated.
7.3. The form should be sent to the designated manager and copied to the Team Manager HR Advice and Case Management. For appeals against dismissal the form should be sent directly to the Team Manager HR Advice and Case Management.  
7.4. The form should outline the grounds on which the appeal is based, clearly stating how the appeal relates to one or more of the following: 

· A belief that the manager did not follow the relevant procedure properly, and that this significantly affected the decision. (A small procedural flaw that would not have significantly influenced the decision is not sufficient grounds for upholding an appeal);

· A belief that the manager made a decision about a significant fact, which it was not reasonable for him or her to take.  (For example, where a manager unreasonably decides that a particular event must have taken place);

· A belief that the outcome of the hearing was one that no reasonable person could have come to.  (The fact that the employee disagrees with the manager’s outcome is not a sufficient ground for upholding an appeal);

· The fact that new evidence has come to light, which the employee could not have introduced at an earlier stage, and which could have a significant effect on the decision taken. Employees cannot present new evidence which was previously available and they could have presented at an earlier stage.

7.5. Appeals will not be allowed on any other grounds. For an appeal to be heard, the grounds for an appeal must be properly and fully substantiated. Any appeal submissions which are not properly substantiated within 10 days of the original decision will be considered invalid for appeal purposes, and the decision of the designated manager on this matter will be final.
7.6. Within 10 working days of receiving the completed appeal form, the manager will organise the appeal hearing and let the employee know the details. Appeal hearings will be arranged as soon as reasonably practicable and should be confirmed in writing to the employee, giving between 5 and 8 working days’ notice of the hearing. When an appeal hearing is scheduled, both parties, including the representative or companion, should make every effort to attend.

7.7. An appeal hearing against a formal or final written warning will be conducted by a manager senior to the manager who determined the original outcome (see checklist 3). Where a senior manager determined the original outcome, the manager conducting the appeal could be of a comparable senior level.                   For example, where the matter was dealt with by the Chief Executive, a chief officer or a head of service, the appeal may be heard by another chief officer or head of service. 

7.8. In all cases, the manager(s) hearing an appeal will not have been involved in the underperformance process, including making or influencing the original decision.

7.9. An appeal against dismissal will be heard by the Staff Appeals Sub-Committee, which is made up of a panel of Members.

7.10. Once an employee submits an appeal against dismissal, the committee clerk will notify councillors and arrange a date for the hearing. The clerk will request copies of all relevant documentation referred to at the underperformance hearing. This is presented in a pack for the Member panel.  

7.11. An employee has the right to be represented at any appeal hearing (see section 6).   

7.12. The outcomes of the appeal hearing will be either to:

· upholding the original decision;

· allow the appeal entirely;

· vary the conditions attached to the underperformance sanction, or substitute a lesser decision in place of the original decision (not including increasing the sanction).

7.13. The decision of the appeal hearing will be confirmed in writing to the employee (or former employee), normally within three working days (see letter 10). The decision is final.
8. Effect of appeal

8.1. If an outcome of an underperformance hearing was to monitor the individual, the monitoring can still take place in the period between the initial hearing and any appeal. 
8.2. Where an employee’s employment was terminated prior to the appeal hearing and their appeal against dismissal is subsequently upheld, they will be reinstated. Any loss of salary for the period between dismissal and reinstatement will be compensated, and all other terms and conditions of employment will be reinstated. Service will count as continuous.  

9. Suspension

9.1. In some circumstances, (paid) suspension of an employee as a precautionary, not a punitive measure may be considered. It may be appropriate:

· where serious doubts about capability arise, pending investigation of the case prior to a formal underperformance hearing;
· where a formal underperformance hearing is being convened which could result in the dismissal of an employee.
9.2. Suspensions must be authorised by a head of service or a chief officer in consultation with the Team Manager HR Advice and Case Management (see letter 11).
10. Qualifications and compliance issues

10.1. Sometimes there is a requirement for an employee to hold a certain regulatory classification and/or maintain a certain standard, in order to carry out their job.  For example, registration with a professional organisation, non-presence on Protection of Children/Vulnerable Adults lists; ability to give expert evidence in court on behalf of the Council. Formal action may have implications for this. 
10.2. Before taking any formal underperformance action the manager should (without prejudging the case) consider the impact a written underperformance warning might have on the employee’s ability to continue to perform his or her duties. If the employee’s continued fulfilment of his or her job would be compromised as a result of an underperformance warning, the manager may seek the advice from HR Direct, either before the formal underperformance hearing is held or during any adjournment.
10.3. If a statutory body is involved (e.g. for compliance/regulated posts), any serious   performance problems must be reported to them. This will not preclude matters from being dealt with internally as normal. However, if the individual loses their registration with the external regulators, the case will need to be reviewed in order to assess the impact on the individual’s capability to do their job.
10.4. In all these circumstances, the manager should take specific advice from the Team Manager HR Advice and Case Management. 

11. 
Trade union officials

11.1.     The normal performance standards will also apply to trade union officials. Where management is contemplating formal action under this procedure and the employee is known by management to be a trade union representative, no formal action will be taken against the official until the Branch Official or convenor of the union has been notified of the circumstances of the case.
12. Supplementary information (on Camden Essentials)
· Templates and Checklist (Underperformance)

· Flow chart Managing Underperformance
· FAQ’s on Managing Underperformance
· Underperformance summary for employees

13.
Procedure Ownership & Effective Dates

This procedure will be reviewed on a regular basis in line with legislative changes. 

As a consequence we may need to change the policy in future, but if we do, we will 

do so in consultation with our recognised trade unions and will let staff know. If we 

need to do something different, we will always be fair and reasonable
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